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Updates: HIV, Human Rights and the Law 
Appointment of Hon. Dame Carol Kidu on the Global Commission on HIV and the Law:
“Addressing punitive laws and human rights violations blocking effective AIDS responses”

The United Nations Development Programme (UNDP), with the support of the UNAIDS Secretariat, launched the Global Commission on HIV and the Law on 24th June 2010. The Commission’s aim is to increase understanding of the impact of the legal environment on national HIV responses. Its aim is to focus on how laws and law enforcement can support, rather than block, effective HIV responses. The Commission’s work will take place over an 18 month period, from June 2010 –mobilizing communities across the globe and promoting public dialogue on how to make the law work for an effective response to HIV. The findings and recommendations of the Commission will be announced in December 2011.

The Global Commission on HIV and the Law brings together world-renowned public leaders from many walks of life and regions. They include: 

1. Mr. Fernando Cardoso, former president, Brazil
2. His Excellency, Mr. Festus Gontebanye Mogae, former president Botswana
3. Ms. Ana Elena Chacón-Echeverria, Costa Rica
4. Mr. Stephen Lewis, Canada - co-director and co-founder of AIDS-Free World,
5. Hon. Barbara Lee, Congress member United States
6. Hon. Michael Kirby, Australia
7. Mr. Charles Chauvel (New Zealand)
8. Dame Carol Kidu (Papua New Guinea)
9. Mr. Jon Ungphakorn (Thailand)
10. Professor Sylvia Tamale (Uganda)
11. Professor Miriam K. Were (Kenya)
12. Justice Edwin Cameron (South Africa)
13. Dr. Shereen El Feki (Egypt)
14. Mr. JVR Prasada Rao (India) – Member Secretary of the Commission
The above team will be supported by experts on law, public health, human rights, and HIV. Commissioners will gather and share evidence about the extent of the impact of law and law enforcement on the lives of people living with HIV and those most vulnerable to HIV.  

With more than four million people globally on life-saving treatment and a seventeen per cent decrease in new infections between 2001 and 2008, there is hope that the HIV epidemic is at a turning point.  To reach countries’ own universal access targets and the Millennium Development Goals (MDGs), persistent barriers like punitive laws and human rights violations will need to be overcome. At the same time, there are also many examples where the law has had a positive impact on the lives of people living with or vulnerable to HIV. For instance, in Papua New Guinea, there are established and sound legal frameworks in the HIV Management and Prevention Act (HAMP Act 2008) together with the rights and principles set out in the constitution for Papua New Guinea’s response to the epidemic. Such laws have protected the right to treatment, the right to be free from HIV-related discrimination in the workplace, in schools and in military services; and have safeguarded the rights of prisoners to have access to HIV prevention services. Where the law has guaranteed women equal inheritance and property rights, it has reduced the impact of HIV on women, children, families and communities.

In Papua New Guinea specifically, HIV prevalence remains a major challenge to development efforts as well as achieving the MDGs.  According to the national consensus workshop on HIV estimation in PNG that was held in June 2010, a total number of adults (aged 15-49) living with HIV in 2009 was estimated to be 35,800 which was equivalent to a national prevalence rate of 0.9%. At the end of 2009, a cumulative total of 11,520 people were estimated to have died because of HIV-related illnesses and 5,610 children had became orphans, losing one or both of their parents, as a result of the epidemic.
It was also noted that more than 50% of adult men report multiple sexual partners and many such sexual relationships involve sex workers. In addition, sex workers and their clients are particularly vulnerable to HIV infection in Papua New Guinea because 1) they have more than one sexual partner and 2) the limited access to and use of condoms and other preventative measures. Furthermore, there is increasing evidence that sex between men occurs in Papua New Guinea in a range of contexts including traditional practices in some communities, as well as in urban settings and within the transgender population. 
Further to this, there still exist punitive laws and policies to the Most At Risk Populations (MARPs) including male to male sex and sex work which are in conflict with the above highlighted legal frameworks and are impeding the effective implementation of national HIV policies and programmes. Without enabling environment in legal, health and community outreach measures to ensure safer sexual practices, there is a potential for rapidly increasing the burden of HIV among the MARPs as well as concerning their sexual partners. The appointment of Hon. Dame Carol Kidu has been partly due to her efforts in raising these issues to the forefront and supporting national efforts to address challenges, in particular culturally sensitive ones that are posed by specific legal frameworks in hindering certain groups of community to access HIV related services and rights in Papua New Guinea. 

Like Papua New Guinea, there are many other countries with such negative legal environments that undermine HIV responses and punish, rather than protect, people in need. Where some laws do not advance justice, it stalls progress. And these laws inappropriately criminalize HIV transmission or exposure and discourage people from getting tested for HIV or revealing their HIV positive status.  In terms of service delivery, such laws make it difficult to provide essential HIV prevention or treatment services to people at high risk of HIV infection such as men who have sex with men, transgender people, drug-users, and/or sex workers. It is also important to note that even the law enforcement fails to protect women from rape within and outside marriage – thus increasing women’s vulnerability to HIV.

The commissioners will hold various regional hearings during the 18 month period as a means to providing space in which those most directly affected or concerned by HIV-related laws could share their experiences with policy makers. This direct interaction is critical and it has long been recognized that the law is a critical part of any HIV response, whether it be formal or traditional law, law enforcement or access to justice. All of these can help determine whether people living with or affected by HIV can access services, protect themselves from HIV, and live fulfilling lives grounded in human dignity

Finally, Papua New Guinea strongly recommends that Hon. Dame Carol Kidu takes this opportunity to invite the Commission to hold one of the dialogues for the Asia Pacific region in Papua New Guinea, where key legislators, policy makers, the justice system, and law enforcement bodies will have the opportunity to share experience with, and hear from those specific groups of people within the region who have been most directly affected by HIV-related laws, policies and regulations  

The United Nations System stands ready, as always to provide support to the Commissioner in Papua New Guinea. 

For more information, contact; 

Peterson Magoola, 
HIV Programme Specialist 
United Nations Development Programme, Papua New Guinea,
Email:  peterson.magoola@undp.org 
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